Standard form contracts in consumer transactions are usually not read by consumers. This "unreadness" of contracts creates opportunities for drafters to engage in unfair trade practices. Various doctrines of contracts and consumer protection law address this concern. One of the prominent solutions coming out of recent proposals for reform is to give individuals a more substantial opportunity to read the contract before manifesting assent. With the greater opportunity to read, more transactors will actually read the terms and assent to the boilerplate will be more "robust." This Essay argues that solutions that focus on providing consumers an opportunity to read are useless, and can potentially be harmful. Most likely, greater opportunity to read would not produce greater readership of contracts-not the type that can help people make informed decisions-and the purpose of this solution would not be achieved, and could have unintended consequences. Even if the compliance with the requirement of opportunity-to-read is fairly cheap (e.g., giving consumers access to the boilerplate in advance), making this a central feature of the legal regulation of standard form contracts makes little sense. The paper ends by proposing non-legal approaches to making the contract terms more transparent, by building on market devices such as ratings and labeling.
INTRODUCTION
Real people don't read standard form contracts. Reading is boring, incomprehensible, alienating, time consuming, but most of all pointless. We want the product, not the contract. Besides, lots of people bought the product or the service along with the same contract and seem happy enough, so we presume that there must be nothing particularly important buried in the contract terms.
And what if they did read? Surely, there is nothing they can do about the bad stuff they know they will find. Are they going to cross out the unfavorable term? Are they going to call some semi-automatic "customer service agent" and negotiate?
Other than lose the excitement about the deal and maybe walk away from it (to what?
A better contract?), there is not much individuals can do. Dedicated readers can expect only heartache, which is a very poor reward for engaging in such timeconsuming endeavor. Apart from an exotic individual here or there, nobody reads.
Good or bad as this reality might be, contract law refuses to come to grips with it, and European contract law is no exception. Contract law owes its foundations to the days of the arm's length bargain to trade a horse-to the notion that contract provisions come prior to the transaction and are known and custom designed by the parties. In that setting, of course, reading the contract is a simple task that is commonly done and is necessary to assure that the text reflects the terms agreed upon.
It is a heroic scholarly ideal, however, to preserve this module in the era of mass standard form contracts. It is counter-realistic, I will argue, to cling to the reading of contracts as the foundation for mutual assent.
Of course, the pragmatic reality of "unreadness" is widely recognized. Still, it is surprising how deep the unwillingness of contracts commentators to reconcile with this reality is. Rather, it is now a standard view to confront the unreadness reality with myths, fictions, and presumptions, all intended to preserve a conceptual apparatus that fits a world in which transactors know all the terms. Even if individuals do not read the terms, so goes a prominent line of argument, at least they should have an opportunity to read. Assent, it is said, depends on individuals having a meaningful, precontractual, opportunity to read. It is only in the presence of such opportunity to read that it can be said that individuals chose to manifest assent without actually reading, and thus to be bound to the boilerplate terms.
The fact that people do not read contracts has not discouraged commentators and reformers from designing proposals that assume readability, encourage readership, aimed at increase reading, require notice and physical presentation of unread terms or reasonable access to terms on the web so that they can be read, in short, provide opportunities to read.
1 Contract terms that fail these opportunity-to-read tests would thus be unenforceable, lacking assent. Just recently, for example, the American Law Institute (ALI) considered a draft for new principles of software contracting that would settle the law of standard form electronic contracting over information goods, and render retail form contracts enforceable only when the terms are "accessible electronically prior" to payment or to the transaction. 2 Similarly, the European Draft Common Frame of Reference requires that terms of consumer contracts be provided before the conclusion of the contract, as a way to address the problem of "consumer at a significant informational disadvantage." 3 The premise underlying these reform proposals is to provide more substantial opportunity to read, alleging that it will "increase the number of readers of standard forms" and would ________________________________________________________ render the notion of assent more "meaningful," more "robust." 4 The ALI and DCFR approaches would probably appeal to many contracts scholars who are concerned about shrinkwraps and the willingness of courts to enforce "terms-in-the-box." To these scholars, the absence of an opportunity to read is what makes the difference in determining whether the terms should bind. 5 The ALI's solution is appealing to contracts scholars because it is aligned nicely with the doctrine of mutual assent, which requires affirmative acceptance of the terms. How can a person assent to terms that he or she did not read, did not have an opportunity to read, or was discouraged from reading?
More fundamentally, this idea of implied-assent-to-available-but-unread-terms is appealing to scholars because of the premise-what I will argue to be merely a myth-that it accords greater respect to individuals-that it bolsters the "autonomy" of people. 6 Choosing not to read is a more meaningful surrender to the unread terms when there is an option to read than when the option does not exist. This autonomy grounding is of particular relevance to advocates of the "Private Law Society"
concept-an early German edition of law-and-economics-who view individuals' private power as the essential governing method (as opposed to public order), but consider a crucial role for legal regulation in protecting individuals from misuse of concentrated private power. 7 A major way in which the law can establish a "form" for private transactions to function optimally is by ensuring that individuals make ________________________________________________________ 4 ALI principles, at 130-131. 5 What the supporters of opportunity-to-read must be thinking, then, is that if true affirmative assent cannot be produced, at least the autonomy-based presumptions underlying this doctrine can be satisfied. People manifest assent, not by affirmative informed acceptance of terms, but by deciding to forgo the opportunity to read. At the very least, then, an opportunity to read preserves the framework of mutual assent as an underpinning for contractual obligation.
Thus, a great deal of attention is turned to the minimal requirements that would transform unreadness from a practice of surrender to power of business into a valid ritual of autonomous assent, even if a passive one. A passive ritual, I called it, searching for a sterile term; my colleague Jim White more candidly called this type of assent autistic. 9 But it is not the non-reader retail transactor who is autistic; in fact, this passive assenter is rational and, by and large, doing quite well: saving transactions costs and paying low prices. Sadly, it is the debate over contract law doctrine and the directions of reform that display the inability to come to terms and to reconcile with an evident reality. Not autistic, but perhaps naïve.
The problem with the solutions to the phenomenon of unreadness is that they ________________________________________________________ do nothing to improve the terms that the ordinary non-reader gets. The premise underlying this essay is that there is nothing wrong with one's autonomous choice to enter a contract not knowing the legal terms, not even caring about the opportunity to read. For those who (smartly) prefer not to know, it is utterly irrelevant whether the terms-they-don't-know are available before or after the deal, inside or outside the shrinkwrap, in small or large print, at the top or the bottom of the web page, in a unified or a separate agreement, one or n clicks away from the vendor's homepage, in legal or laymen's language, in the first version or the last version of the modified booklet of endless terms they receive by mail, and so on. It doesn't even matter what these terms say-arbitration at home or in Timbuktu. Who cares? When was the last time that your satisfaction with a purchase of a consumer good was affected by what the boilerplate hid? To be sure, for the occasional motivated reader type who cares about this stuff at the time of contracting and needs to know in order to engage in comparison shopping-let's be optimistic and call him/her "the-One-In-a-Thousand" (hereinafter, the "OIT")-opportunities may already be abundant to read the boilerplate in advance, but even if not, it is only ex-post anyway that the OIT will figure out which of the cryptic boilerplate terms stands in its way.
It is true that unread boilerplate is at times oppressive, and that it would be nice for the law do something about it. I am not arguing that the law should do nothing to constrain oppressive tactics. The law may have some tools-although my own view is that cultivating non-legal mechanisms (especially on the Internet) is a more effective item to put on the social agenda, and I will explore this view in some length at the end of this Essay. But whether some legal patrol can help improve the legal quality of the transaction, it does not rely on readership, opportunity to read, and other "derivatives" or the readness property. It is not the customers that should spy on the boilerplate. In fact, the deeper we allow the illusion of contract literacy as safeguard to take hold, the less eager we might be to design schemes that can actually matter. From consumers' perspective, a reform that is aimed at improving readness could backfire.
10 Non-readers can benefit from social policies that protect the integrity of their choice set, but not those that guarantee them the useless opportunity-to-read.
They would benefit from mechanisms that accord them more meaningful information about the product (as opposed to the contract), that give incentives to sellers to avoid over-reaching and over-pricing, and encourage minimal terms and minimum quality.
Thus, what I want to argue in this essay is, primarily, that we need to let one paradigm go-that the opportunity-to-read is necessary for meaningful assent. It can be discarded with no noticeable harm. In fact, it may even improve matters in terms of protection of individual transactors, since the presumption of assent that accompanies pre-disclosed terms assuages the need to develop other protections. More importantly, attentions should be focused on identifying better methods of empowering individuals to "legislate" their own private affairs through private law. Such alternative methods can be masqueraded public law-regulations by the government mandating the range of permissible terms. This, however, would be a far cry from a private law society.
Indeed, it would be an admission that private contracting cannot work well unless severely constricted and harnessed by public regulation. Instead, in part III of the essay, I explore (in a very preliminary fashion) two methods of information dissemination. One method involves rating of contracts, in the same way that Zagat rates restaurants. The other method focuses on labeling of contracts on package, in the same way that food products are labeled for nutrition facts.
The essay proceeds as follows. Part I describes the role of opportunity-to-read ________________________________________________________ in contract doctrine and the view that it renders assent more meaningful. Part II discusses the futility of the opportunity to read and the reasons why it might even hurt transactors. Finally, Part III explores some alternative solutions to the problem of unread contracts.
I. THE OPPORTUNITY-TO-READ

A. The Duty to Read and Its Limitations
How do we reconcile a reality in which standard form contracts are unread with a legal tradition that bases obligations on assent? If the rationale for the binding force of contract is the autonomous choice individuals made to surrender to it, how can individuals choose obligations which they have not read and which they do not know?
Contract law had developed traditions that resolve this paradox through presumptions. One such presumption underlies the "duty to read." True, people do not read contracts; but they can be presumed to read. This is a fairly strong presumption. 
B. Opportunity to Read
People can agree to buy a surprise. Sometime, the surprise is an attribute of the product or service. The most extreme example is a lottery ticket, in which the "surprise" is affirmatively sought. But more commonly, various products or services are purchased knowing that they might not perform as hoped (e.g., the arrival time of the flight, or the sweetness of the watermelon). Other times, the surprise can be avoided by a more thorough prior research about the characteristics of a product or service, but individuals prefer to avoid the precontractual cost. Thus, when one buys a car or a cellphone, some of the features (or the absence of features) are discovered only later, through experience and use. Or when one orders a dish at a restaurant, some of its ingredients are unknown. In these situations it is understood that the agreement is not lacking due to the surprise. As long as a party who accepts the deal is choosing not to pre-research its features more extensively, this party's assent is valid.
She is providing "blanket assent" to the known and unknown features of the deal alike.
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It is commonly thought that an opportunity to read the contract is necessary and critical for assent to cover also the unread terms. 18 The logic of this view, I take it, is that a party can be held to have agreed to terms which she did not read only if she chose not to read. And for there to be a meaningful choice not-to-read, reading must be an available option. In the same way that we can only choose not to fly to the moon if we are invited to join the spaceship, we can only choose not to read the The preferred strategy of the Principles is to establish vendor best practices that promote reading of terms before the transferee commits to a transfer […] . Increasing the opportunity to read supports autonomy reasons for enforcing software standard forms and substantiates Karl Llewellyn's conception of transferees' blanket assent to reasonable standard terms, so long as they have had a reasonable opportunity to read them.
20
It is the assumption of the drafters of this proposal that a precontractual opportunity to read, "at least in theory," would lead to "increased number of readers of standard forms and shoppers of terms." 21 Moreover, it is their stated view that "the idea of individual assent is obviously more robust when transferees have an opportunity to read and compare terms." 22 In other words, we can say that individuals chose to be bound by unread terms only if they had an opportunity to read which they waived. In the same spirit, the Principles' chief Reporter, Robert Hillman, suggested elsewhere ________________________________________________________ 19 ProCD v. Zeidenberg, 86 F.3d 1447 (7 th Cir. 1996). 20 ALI Principles, at 130-131. 21 Id., at 149. 22 Id.
that another way to promote opportunities to read standard form terms is through online mandatory disclosure of terms.
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The ALI Principles address an area of contracting that was previously the subject of another reform. In 1999, the ALI and NCCUSL published the Uniform Computer Information Transactions Act (UCITA), which too sought to address software contracting. UCITA, which ended up being enacted in only two U.S. states (Maryland and Virginia) differs from the ALI principles in many aspects, but it shares one fundamental approach: Assent to shrinkwrapped terms can only be presumed if the assenting party had an opportunity to read.
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American case law has similarly put significant emphasis on opportunity-toread. For example, in the leading case Specht v. Netscape, 25 the court held that a browsewrap (the contract terms that are presented through a hyperlink on a webpage)
is not binding because the reference to the contract terms was not conspicuous enough. Users could not view the link to the terms at a prominent place on the screen, such that would call their attention to the fact that terms are included in the download, but rather had to scroll down to find the link. There was no assent because there was no meaningful opportunity to review the terms. 26 or purchased trucks as required by FedEx, undergone training, and financially committed themselves to working for FedEx. Plaintiffs had to sign the [employment contract] without an opportunity to read it thoroughly, review it with a lawyer, or negotiate any changes to it. These circumstances constitute an absence of meaningful choice." 27 The irony of this decision is that the term the court ended up striking was a mandatory arbitration clause -one that plaintiffs would have likely not read and would not have understood or challenged had they been given "an opportunity to read it thoroughly." It is not altogether clear why an opportunity to read provides more robust basis for assent to unread terms. When the terms of a contract are not available upfront, it can still be said that the contracting party made a choice to be bound by them. She made a choice to enter into an agreement that is bundled with a known element of surprise-bundled with terms that will only pop out of the box after the contract is formed and the shrinkwrap is removed. As long as the presence of such hidden terms is not in itself surprising, and as long as there is an option not to take the contract as a whole, the hidden terms can be covered by the blanket assent.
In practice, blanket assent is given to "features" of products and transactions even if it is impossible to know them in advance (as in the case of the sweetness of the watermelon, or in the case of an agreement to be bound by command dictated later on by some agreed authority.) An individual who knows that the terms are shrinkwrapped in the box and may not be accessed in advance can be deemed to be exercising the same "robust" autonomous choice to purchase a surprise, especially if the price is right. The opportunity to read and know the terms in advance is not strictly necessary to render assent to the unknown terms, if the assenting party understands that additional terms or features will only become evident at a later stage, and that they might not be the nicest of terms. 28 Thus, assent can be "meaningful" even if the terms are not available, so long as this feature itself is understood. But my critique of the opportunity to read argument does not rely on any debate as to the proper conception of "meaningfulness." My argument is that even if one endorsed the view that an opportunity to read is a crucial component of meaningful acceptance-that only then can we say that an individual made an autonomous choice to accept the unread terms-the opportunity must still be a practical one. An opportunity to read is not like an opportunity to inspect goods. The latter makes sense-a buyer from a remote seller may have never seen the goods prior to shipment and thus inspection can effectively reveal-even to a lay person-some features that might be unpleasantly surprising or disappointing. In these situations, the rights to reject the goods 29 or to withdraw from the contract 30 give the buyer a practical defense tactic against undesirable surprises, and acceptance following such inspection is indeed more meaningful. An opportunity to read the terms is different than an opportunity to inspect because it is simply too impractical. In the next section, I explain why.
I. AGAINST THE OPPORTUNITY TO READ
A. Capacity to Read
Imagine a world in which individual consumers are shown the contract before buying the product, and make a deliberate decision that they want to read and acknowledge the terms before deciding whether or not to buy. Surely, it is to such consumers that the opportunity-to-read would matter. Unfortunately, even if these ________________________________________________________ 28 Barnett analogizes this blind assent to a soldier who commits to obey the commands of a superior, the content of which he will only learn in the future. The limits of the ability to understand are not solely language comprehension.
More fundamental is our limited ability to process the significance of the terms. We are limited in out ability to foresee the types of consequential harms arising from use of a product, and so we cannot assess the significance of a limitation of consequential damages. We have no information about probabilities of defects, and so we cannot ascertain the value of a warranty, or the expected cost of a warranty disclaimer. Think of the decision to purchase overpriced comprehensive insurance for rental car. The terms are explained in easy English at the rental counter, but the buy-or-waive decision is awfully distorted by judgment-of-probability biases.
Moreover, to understand the effect and value of a boilerplate term the consumer has to know the default rule that this term trumps. This is most acute in the 
B. Is it Rational to Read?
The opportunity-to-read paradigm is based on the assumption that unreadness is a consequence of a reality in which individuals who want to read and to find out what is in the contract are faced with prohibitive burdens. In that reality, if contracts were available and accessible these individuals would read them and make better decisions in terms of willingness to pay. This is why the opportunity to read is believed to restore individuals' "autonomy." Enough individuals want to read contracts and make a more informed decision; given the opportunity-they will.
In my view, this is not the reality in which we live. A decision not to read is not just an implicit surrender to cognitive limitations and to texts that are too long to read and too difficult to comprehend. It is very much an affirmative and rational decision not to know what is in the contract-it is a preference not to care. This decision not to read/know/care is actually a smart decision. Spending effort to read
and to process what's in the contract boilerplate would be one of the more striking examples of consumer irrationality and obsessive behavior.
The reasons that it is irrational to read are well rehearsed in the literature, and I
will not pretend to have discovered them. Processing the effect of contract terms is time consuming and boring. If we succeeded in reading the text and understanding it, we are often struck by the remoteness of the contingencies it covers-ones that we don't expect to materialize, such that cost of figuring out and improving the terms that apply to these contingencies is not worth it.
I believe that the most basic reason why it is irrational to read standard form terms is that it is too difficult to know which terms are desirable and which are not. If the individual is rational and just a bit economic-oriented, and cares about paying a competitive low price for the product, the individual knows that restrictive terms are one of the factors that make such a price possible. (Many consumers, and even commentators, may overlook this price trade-off, but unfortunately it exists even if overlooked.) When individuals participate in transactions and enter into contracts, their desire is not necessarily to get the best legal terms. They want only the terms that are worth the price, which for most people are the "economy class" and not the "first class" terms. This is precisely why many people reject extended warranty programs offered by retailers. They don't want to buy better terms.
Moreover, restrictive and exculpatory terms are more affordable not only because they reduce the "quality" of the purchase, but also because they shield the consumer from cross-subsidizing other consumers. 34 A contract with restrictive terms is, paradoxically, good for most consumers, because if the restrictive terms were not in place-if the vendor's liability was broader-the vendor's expenditures on satisfying consumer claims would not be distributed to all consumers. Instead, they are likely to benefit a small subset of people who would know best how to make the most of these terms (e.g., hire lawyers and sue.) The benefiting subset of consumers are cross-subsidized by the remaining, non-suing, "silent majority." Through higher prices, everyone pays for the cost of providing these entitlements. True, all paying parties potentially benefit from them, but only a few actually realize these benefits. It is like paying a higher airfare because a small subset of other equally paying parties can make their way into the first class. If you don't expect to be one of those who line up early or push their way onto the first class-if you expect to be one of those who will end up in the economy class-you don't want to pay for the perks enjoyed by select others. It may be rational, then, if you read the boilerplate, to hope to find in it more restrictive terms! This assumes that individuals know which terms are good and which are bad.
But the fact that legal terms are priced creates perhaps the most difficult problempeople simply do not have the experience and information necessary to make sensible judgments about which legal provisions to buy. Do we really know how much a broader warranty is worth to us and what is the maximum we should be willing to pay for it? Do we know, before using the product, how likely it is to malfunction, how costly it would be to repair, or how easy it would be to invoke the warranty? Is the disclaimer of warranty reflected in the price and should we pay more for the extended any break-that somewhere in the fine print there surely was a terms that gave them the right to charge me the surprising fee (although I didn't bother to check, because of capacity factors discussed in part A above). They probably know as much, but they gave me a break anyway because it was a good business strategy to make a paying repeat-customer happy. 39 To be sure, some vendors are tougher. There is probably a distribution of varying propensities to forgive the harsh boilerplate, depending on how much these vendors rely on the happiness of the customer for continued business. I imagine that a local bank is more forgiving than a national car rental company. Also, various businesses are managed differently, with different forgiveness policies towards their consumers. But this only reinforces the view that the way to help consumers is not to equip them with the opportunity to read the terms or even with marginally better boilerplate terms. Rather, consumers will be better off if vendors are scrutinized by their concern for repeat business and are patronized according to their actual practices and their average degree of consumer satisfaction.
Finally, as already mentioned, it is irrational to read the standard form terms because they are not "durable." In every contract, the individual will find a ________________________________________________________ 
C. The few readers
In the law and economics folklore, an influential argument maintains that the presence of few sophisticated comparison shoppers who actually read the contract terms will operate to discipline the drafters of standard forms and force them to use only the most efficient provisions. 41 These might be the "OITs" that I referred to earlier-the odd individuals that has the habit of reading boilerplate-or sophisticated purchasing agents that read contracts for a living. Not that comparison shoppers necessarily eliminate the bargaining power that might otherwise rest with the drafter.
Their presence only guarantees that any bargaining power that exists would be used to extract higher prices (and other purely distributive terms), not oppressive boilerplate.
For these few readers to have the effect they are said to have, they must have an opportunity to read the contract. Thus, goes the argument, even if most people cannot ________________________________________________________ 40 See, e.g., the term in one of Google's user agreements:
"Google may make changes to the Universal Terms or Additional Terms from time to time. When these changes are made, Google will make a new copy of the Universal Terms available at http://www.google.com/accounts/TOS?hl=en and any new Additional Terms will be made available to you from within, or through, the affected Services. and do not read standard terms, there are a few who can act as "reading agents"-if only they have the opportunity to read.
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I have strong doubts whether a small subset of reader can induce the necessary discipline upon the drafters of the standard form, even if they have access to the terms of the contract and read them thoroughly. Rather, it is likely that sophisticated strategies would develop to "separate" this group and give it the terms it is looking for without letting these terms trickle through also to the non-reading majority. With this opt out provision, it is likely that advance readers would opt out while the remaining many will be bound by the clause.
Thus, it is questionable whether securing an opportunity to read for the sophisticated readers would serve the interests of non-readers. Worse, it might well be that the advantages secured by readers would be cross-subsidized by non-readers. In the Comcast contract, for example, the right to file class action suit may be secured by the sophisticated readers who opt out of mandatory arbitration, but its actuarial cost may be rolled into the cost of the service borne by all. This very phenomenon-the sophisticated being subsidized by the "masses"-is alleged to be happening in credit card contracts, whereby the advantages secured by the more educated credit card users (e.g., low APR, airline miles) are "funded" by the fees and the high interest rates paid by non-sophisticated consumers. 45 In other words, the opportunity to read backfires-it merely helps sophisticated parties separate themselves from the nonreaders-and insert a wedge between the deal they get and the (worse) deal everyone else gets.
46
D. Summary
There are many reasons to be skeptical about the opportunity-to-read as a solution to the problem of assent to standard form contracts, and I reviewed some of them above. In addition, there is some evidence that the availability of terms in advance of the purchase does nothing improve their content. Florencia Marotta-
Wurgler conducted a study of terms in software license agreements and compared the terms in the contracts that were available to read prior to the sale-and-payment with those that were "shrinkwrapped" and were not available until after the sale. 47 She discovered, strikingly, that when the terms come after the payment they are not any worse, and in fact they might be slightly better. Thus, in the area which she studied, an opportunity to read does nothing to improve the terms.
Furthermore, there is a concern that a "robust" opportunity to read would backfire in yet another way. As suggested by Robert Hillman, the presence of an opportunity-to-read might eliminate a procedural flaw in assent and might make it harder for courts to make a finding of procedural unconscionability. 48 Thus, the chance that a consumer will be rescued ex post from an oppressive term through the filter of the doctrine of unconscionability is incrementally diminished when the exante protection accorded by an opportunity to read is perceived to be stronger. Indeed, in a recent decision, a U.S. court rejected the unconscionability claim because the consumer had unlimited time to review the arbitration clause and thus a reasonable opportunity to understand the term.
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III. INSTEAD OF OPPORTUNITY TO READ
The main reason why the opportunity to read would not resolve the gap between legal assent and real assent is that, as I argued in part II, it is an opportunity that people would not exploit. To be sure, there are ways to accord individuals a useful opportunity. For example, if legal terms have to be presented in a simple, intuitive format-short, non-technical, accompanied with examples and perhaps within a menu of choices-some comparison shoppers might be willing to take some time and examine these terms. If, say, a vendor explains what are the main practical differences that the terms make, how it squares against other common terms, and how it might be invoked between the parties, and if the consumer is further accorded a choice of different terms with different prices (e.g., checking a box for added coverage on online order forms), the opportunity to read can become meaningful to those who want to take the time and become informed. Still, it is unlikely that many people will want to become educated about the now-readable legal terms. Remember, the problem now is not only that the terms are written in an incomprehensible language; the problem is that individual do not know how to evaluate the content of ________________________________________________________ the terms-the contingent events for which many of the terms apply.
There are solutions to the problem of non-readership that are aimed not at informing individuals, but instead at uprooting the really bad terms that sometimes come about as a result of uninformedness. These solutions include ex post oversight by court through doctrines like unconscionability and reasonable expectations; ex ante legislative prohibitions on specific content of terms that fall outside predetermined mandatory range; 50 pre-approval of standard form terms by a government agency, which effectively operates as the reading agent; 51 and the right to revoke the contract after a reasonable opportunity to examine the boilerplate terms in full and to determine their impact on the value of the transaction. 52 Much has been said about the efficacy of these approaches. My purpose in the remainder of the essay is not to revisit these directions, but to explore, in a very preliminary way, alternative solutions that, rather than replace consumer informed decision or tinker with contract doctrine, rely on market mechanisms to provide some degree of informed-ness.
Since it is pointless to hope that individuals will read contracts, any sensible solution that builds on private ordering as the core instrument of social organization must provide individuals only the minimal information that is relevant and essential.
As Stephan Grundmann pointed out, for a Private Law Society it may be appropriate to make only the most material information available-such that would improve consumer decisions-and have it provided by the cheapest information supplier. 53 In the remainder of this essay, I examine information devices that aggregate basic data about the contracts and place a minimal burden on consumers.
________________________________________________________ 50 See, e.g, DCFR II. 
A. Rating of Contracts
When deciding whether to enter a transaction for a product or service, individuals want to be able to predict the degree of satisfaction that they will obtain, in light of the price charged. The price is usually a simple parameter, easy to understand; can it be compared to simple measure of anticipated satisfaction? Can the various aspects of the transaction be collapsed into a single parameter, an "average" of the different attributes?
This dilemma is, of course, at the core of any purchase decision regarding product features. Rating the quality features of goods and services is a deep-rooted market practice that allows consumers to conduct such price/satisfactions predictions. These rating scores aggregate some, but not all aspects of the product or service. None of them capture the subtleties. Still, individuals who are not interested in spending the time to study the nuances can rely on the ratings to chaperone them through the comparison shopping process. Their advantage is that they put weight on those aspects that average buyers and users actually care about most.
Can a similar score be given to the contact terms? Can one of the rated features be the "legal" experience -the quality of the boilerplate terms once they are brought to bear on the transaction? It is often said that the standard form terms are just another feature of the mass-produced product. 54 If so, and if other aspects of the product can be rated, why not the contract? Moreover, existing product or service ratings already include evaluation of some of the "legal" terms. When buyers rate eBay sellers, they often add comments that address aspects of the "contract," not merely the "product." They tell not only how good the product tuned out to be or whether shipping was timely, but also how ________________________________________________________ 56 http://www.javacoolsoftware.com/eulalyzer.html seller responded to non-conformities, how much of the risk of loss the seller assumed, whether payments was refunded, and so on.
Yet even if some information about the boilerplate contract can be deciphered by looking at existing product rating scores, or by running a EULAlyzer-type program, it is obvious that a full blown boilerplate score does not prominently exist.
Buyers can compare vendors along parameters such as prices, shipping costs, overall satisfaction, perhaps even on aspects such as privacy and data security policies. But they do not have a readily available boilerplate rating scale to refer to. In some areas of transacting-ecommerce being one such area-the absence of specialized rating service for contracts might suggest that individuals would have little use for it. In these areas, individuals do not want a separate rating for the contract because, as I argue throughout this essay, at the time of entering the contract they don't care much about the legal terms. Perhaps they prefer to take an occasional loss that is due to a bad legal term over the chore of reading an inquiring about the legal contents in every transaction. But in other areas-e.g., mortgage and lending contracts, car sales, residential leases-individuals care a great deal about the less salient terms and yet rating services have not become prominent.
B. Labeling
Standard form contract term convey information. There is an essential core to this information, and there is a lot of legal "fluff." The essential warranty information is its scope, duration, and the primary exclusions. The essential return policy information is the condition of the goods or packaging, duration, restocking fee, and risk of loss. The essential choice of law and forum information is which State's law applies and where to file complaint. If property rights are an issue, as in the sale of information products such as music downloads, the essential provision apply to the number of copies the user may make, the right to resell, and the significant DRM protections. And so on, there are probably a handful of essential terms buried in each boilerplate contract.
A labeling regime would develop easily readable formats through which this essential information will be summarized and uniformly presented, available for review prior to purchase. It would work in a similar way to food nutrition labeling.
Under the existing American food labeling laws, producers of processed food products must present some of the essential information about the ingredients in the product and its nutrition data. The ingredients listing is a list of all the ingredients of the food, which must be listed in descending order of predominance. 57 This labeling requirement is not always helpful because the ingredients are listed by their chemical name, which many consumers cannot decipher. The nutrition labeling is a far more successful regime and can provide a template for a contract term labeling regime.
Under the nutrition labeling law, information has to be displayed in a uniform format for all products. It is headed "Nutrition Facts," it appears in a uniform place on the package, in a black framed box, in readable font, and it presents information on several specific categories that matter to consumes: calorie count, fats, cholesterol, sodium, and carbohydrates. The nutrition data box also provides, somewhat less prominently, information about vitamins and minerals. information, and increasingly for the overall population of shoppers. 59 Labeling of standard form contract terms can be designed in a similar way: a uniform box in a uniform and prominent place on the package; in it no more than a handful of categories (warranty term, return policy, DRMs, choice of forum), each summarized with standard meaning phrases. In specific areas of contracting, there can be specific labeling that is relevant only to these contracts. For example, in labeling of software EULAs, it would be important to know if spyware is being installed along with the software. This way, consumers can then find the information more readily and understand it more easily.
Interestingly, in nutrition labeling it is the list of "negative" nutrients that is displayed more prominently (e.g., cholesterol and fats). Information about "positive" nutrients such as vitamins is also available, but consumers do not need the nutrition data box to know these attributes-the producer has the incentive to place this information prominently in the ads and on the front of the package. In similar way, boilerplate data labeling is intended to display information about "negative" termssuch that consumers are not likely to find in the promotional displays. The reason why in the first place we are concerned with unreadable terms is the existence of negative terms, and thus these are the terms that would prominently appear on the label.
CONCLUDING REMARKS
This Essay is part of a conference on "Private Law Society and the Common economic activity. And yet, I declined the temptation to remark on the bigger themes, and chose instead to talk about a fairly narrow subject-the opportunity of individuals to read standard form terms before concluding the contract. It is my view that this issue of opportunity-to-read stands in the way and needs to be cast aside. It diverts attention away from other aspects of private law policy that could provide meaningful protection to individuals against the power of large, sophisticated parties. Indeed, in the U.S. the problem of shrinkwrap contracts, which deprive individuals of the opportunity to read the fine print, has featured prominently in any codification project (UCITA, ALI Principles), and the leading case on the issue has been labeled as "one of the most famous American contract cases in the past decade." 60 This problem of "terms in the box" was also a prominent sticking point in the attempts to revise Article 2 of the Uniform Commercial Code and its infamous section 2-207, and perhaps accounts for the failure of that reform. 61 Contract law is obsessively engaged with this problem of enhanced opportunity to read, in the name of principles of autonomy and individual power, but ironically-so I claimed in this Essay-the solutions currently offered do nothing to promote competition and robust assent.
Opportunity to read fine print is sterile ammunition against the power and sophistication of contract drafters.
It was beyond the scope of this Essay to examine the other prominent "European" solution to problem of oppressive fine print terms-mandatory restrictions on the content of consumer contracts. 62 Unlike opportunity-to-ready, this may be an effective form of regulation, but some might worry that it forces upon consumers price/terms bundles that are not optimal. This form of intervention is a far ________________________________________________________ cry from the ideal of a Private Law Society, under which individuals are empowered to make private choices and are not restricted to purchasing regulated bundles.
Critical as I may be of existing directions for reform, I ended the study by pointing to other mechanisms that can effectively help consumers get greater satisfaction in their commercial transactions. With or without legal intervention, mechanisms of ratings of service and labeling of hidden characteristics have been developing to inform a broad spectrum of consumer choice. For the typical autonomous individual, who does not want to be submerged in information but rather to enjoy a satisfying consumption experience, these mechanisms provide a superior opportunity to navigate between complex market choices.
